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GENERAL BANKING LITIGATION 
Motion to Dismiss First Amended 
Complaint Regarding Misapplication 
of Loan Payments Granted in 
Part and Denied in Part [D KS] 
Debtors had a mortgage with a creditor bank. The creditor used 
another bank’s website for online payments, which resulted in 
misleading remaining balance statements. Additionally, any early 
payments the debtors made were applied to the next month’s 
payment, instead of having been applied to decrease the amount 
of the principal on the loan. The debtors sued for relief based 
on two main claims: that the creditor used a servicing company 
to avoid fee transparency for payments made online and that 
all extra payments had been wrongfully segregated to increase 
interest charges. The creditor moved to dismiss all of the claims 
under Fed. R. Civ. P. 12(b)(6).

In SCHNEIDER v. UNITED STATES BANK, N.A., 2020 
WL 4673159, 2020 U.S. Dist. LEXIS 144582, (D. Kan. Aug. 
12, 2020), the court dismissed all claims except a narrow 
breach of contract claim. The court stated the two-step process 
for granting a motion to dismiss required a determination 
that the allegations are factual, and not legal conclusions, and 
that the allegations give rise to relief. The court applied this 
analysis to each claim in turn. The court quickly dismissed the 
state usury claim, the FDCPA claim, and the RESPA claim as 
being inapplicable because the bank is a national bank that is 
not subject to the state usury law, the FDCPA does not cover 
mortgage services, and the service fees had been applied after 
the contract was signed. The court also dismissed the TILA 
claim, which alleged the periodic payments made by the debtors 
had been posted to the next month’s payment in violation of 
the TILA’s payment posting rule. The court noted that applying 
the extra payment to the next month is not a violation of the 
TILA rule because the payment had been posted as of the date 

it was paid. The court also dismissed the fraud and deceptive 
acts and practices claims because the factual pleadings were 
insufficient to give rise to plausible claims for relief. However, the 
court concluded that the breach of contract claim was factually 
sufficient and therefore would not dismiss the breach of contract 
claim. The terminology referred to in the contract designated the 
order in which the lender was to apply the payments when any 
remaining amounts from periodic payments occurred. The facts 
alleged by the debtors suggested the creditor had violated its own 
provision in the loan agreement. Lastly, the court dismissed the 
negligence per se claim because no statutory claims remained. 
In short, the bank’s motion to dismiss was granted in part and 
denied in part. [By Colton Sniegowski Colton.Sniegowski@ttu.edu 
Ed. Melissa Clark]

SECURITY INTERESTS 
Unsecured Creditor’s Appeal of 
Order Approving Asset Transfer 
Not Moot When Assets to 
Transfer are Cash [1ST CIR] 
The debtor gave an entity exclusive and nonexclusive licenses 
of its intellectual property. The debtor filed for bankruptcy 
and listed as creditors a secured creditor and the entity as an 
unsecured creditor with an executory contract. The court held 
that the debtor could reject the unsecured exclusive license. 
The bankruptcy court then granted the debtor’s motion to sell 
its property. The secured creditor out bid the unsecured entity, 
putting in a “credit bid.” The court also allowed the secured 
creditor to purchase one of the debtor’s excluded assets.

The secured creditor then filed a motion for relief from the 
automatic stay. The same day, the unsecured creditor petitioned 
the Supreme Court to review the intellectual property 
determination. The unsecured creditor objected to the secured 
creditor’s motion for relief from the stay because of the pending 
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request for certiorari on the bankruptcy court’s decision to 
allow the debtor to reject the exclusive license agreement. The 
unsecured creditor claimed that because the pending appeal 
could result in the unsecured creditor being granted relief, the 
bankruptcy court lacked jurisdiction to grant relief from the 
automatic stay. The unsecured creditor also argued that the 
secured creditor agreed to re contribute the assets from the 
auction back into the estate free from any security interests. 
The bankruptcy court rejected both of those arguments and 
granted relief to the secured creditor. The unsecured creditor 
sought a stay of this order, pending the resolution of its appeal 
to the Bankruptcy Appellate Panel (BAP). The bankruptcy 
court granted the relief for fourteen days, after which the 
unsecured creditor would have to show either a likelihood 
of success on the merits or irreparable injury absent relief. 
However, the unsecured creditor failed to make that showing, 
and the BAP denied further relief. The secured creditor’s stay 
relief order became effective. The BAP affirmed the ruling of 
the court and the unsecured creditor appealed.

In IN RE OLD COLD, LLC, 976 F.3d 107 (1st Cir. 2020), 
the court held the unsecured creditor’s failure to obtain a stay 
order did not moot the appeal. Because this case involved 
the mere disbursement of cash, which is fungible, appellate 
relief was still practicable and the unsecured creditor could 
seek to unwind prior distributions to get its fair share of the 
estate. The court also held the bankruptcy court did not lose 
jurisdiction to grant relief from the stay while the request for 
certiorari was pending. There was no interference with the 
rights determined by granting the relief because the assets to 
distribute were cash and the unsecured creditor was junior 
to the secured creditor. Further, the court held the secured 
creditor did not waive its security interest in the property. The 
court noted the unsecured creditor’s argument was contrary 
to the bankruptcy code and there was no proof the secured 
creditor intended to relinquish its security interests. Even if 
the unsecured creditor had won at the auction, the secured 
creditor would have had claims to the proceeds of the auction. 
Therefore, the appellate court affirmed the order granting 
relief from the automatic stay. [By Caytlin Pichla Ed. Melissa 
Clark]

Among Other Holdings, Lender Did 
Not Lull Debtor into False Sense of 
Security Before Foreclosure [8TH CIR]  
The debtor secured two notes (an original and second 
mortgage) with two lenders (the original and second lender) 
with a parcel of jointly owned real property. When the debtor 
became delinquent on the second mortgage, the second 
mortgage lender sent the debtor a statement that listed the 
amount necessary to cure the default. The statement included 

a due date. The debtor contacted the second lender to discuss 
reinstating the loan and was advised to contact the second 
lender’s foreclosure counsel, because the statement amounts 
may have needed updating to include legal and processing 
fees. The debtor contacted the foreclosure counsel and was 
told to expect a new statement. The foreclosure counsel 
then sent the debtor a reinstatement notice outlining the 
reinstatement amount, which was a considerably higher sum 
than the original statement amount. The debtor attempted 
to make a payment-in-full based on the original statement 
amount, but the second lender rejected it as insufficient to 
reinstate the second mortgage because it did not cover the 
entire amount specified by the bank’s foreclosure counsel. The 
debtor did not, at any time, remit the entire reinstatement 
amount. The second lender foreclosed on the property, paid off 
the original mortgage, and secured the lien from the original 
lender. The debtor was thus discharged of all obligations as 
to both mortgages. However, the debtor later filed a motion 
to stay the second lender’s eviction proceedings against her, 
and the bankruptcy court enjoined the second lender from 
evicting the debtor until the matter was resolved. The debtor 
continued to occupy the property and challenged the second 
lender on several counts, most notably that the lender failed 
to advise her that the reinstatement amount from the original 
statement was inaccurate.

In COURTNEY v. KEYBANK (IN RE COURTNEY), No. 
20-6016, 2021 WL 126190, 2021 Bankr. LEXIS 90 (B.A.P. 
8th Cir. Jan. 14, 2021), the court first held that no evidence 
suggested that the lender failed to advise the debtor about the 
inaccuracy of the original statement. The lender had advised 
the debtor to contact the lender’s foreclosure counsel to obtain 
a written payoff   statement. The lender’s records indicated 
that the debtor had done so and that the foreclosure counsel 
had advised the debtor that the updated amount would be 
reflected in a forthcoming letter, facts that the debtor never 
disputed. Secondly, the court held that federal disclosure 
requirements excused the lender from sending an accurate 
statement to debtor anyway. Under 12 CFR § 1026.5(b)(2)
(i), if the lender deems a delinquent amount uncollectible, or 
if delinquency proceedings have not yet been instituted, then 
a periodic statement of the reinstatement amount need not 
be sent. Third, while the lender possessed knowledge superior 
to that of the debtor regarding the accurate reinstatement 
amount, the court held the lender had not violated any 
state disclosure laws.  The debtor had cited Mo. Rev. Stat. § 
408.554, which pertained to defaults not reinstatements. Thus, 
the court ruled the statutory authority irrelevant. Fourth, the 
court held that the lender did not lull the debtor into any 
false sense of security regarding the pending foreclosure sale. 
The debtor relied on precedent that had a conspicuously 
distinguishable fact pattern (a case wherein a debtor became 
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confused after receiving separate communications from 
separate branches of a single lender citing conflicting dates for 
a foreclosure sale, prompting the debtor to pay on the latter of 
the dates and triggering default). Here, the debtor had given 
no testimony alleging confusion regarding any of the lender’s 
communications. The lender followed its standard procedures; 
it told the debtor to wait for an updated reinstatement notice 
and mailed that notice to the debtor. Therefore, the lender did 
not lull the debtor into any false sense of security regarding 
the payoff amount. Fifth, the court held the debtor abandoned 
all claims under the Missouri Merchandising Practices Act 
after failing to raise them in debtor’s appellate brief. The 
court further held that even if the claims had not been 
abandoned, the record suggested the debtor could not prove 
causation under the relevant statute; the debtor’s property 
loss was caused by the debtor’s default, not because of the 
lender’s fraud or deception. Finally, the debtor’s claims made 
under the Truth in Lending Act (TILA) and the Real Estate 
Settlement Procedures Act (RESPA) were time barred. TILA 
actions have a one year statute of limitation. RESPA actions 
require that a notice of error be sent to the lender within one 
year before commencing suit. TILA’s statute of limitation had 
already expired, and no evidence suggested the debtor had 
sent a notice of error to the lender. Therefore, the debtor was 
denied all relief and could not challenge the foreclosure. [By 
Will Watson will.watson@ttu.edu]

Court Adopts Dual Status Rule 
for Purchase Money Security 
Interests [BKR DCO] 
When the debtor financed the purchase of a car, the sale price 
included the vehicle cost and additional charges including 
gap coverage insurance. When the debtor filed for chapter 13 
bankruptcy a few years later, the debtor attempted to cram 
down the secured claim on the car to the current value or 
“confirmation value.” The chapter 13 trustee objected to the 
cram down but conceded that the gap insurance coverage 
was not part of the purchase money security interest (“PMSI”) 
in the car. The debtor argued that, under Colorado law, the 
gap insurance component of the claim obliterated the PMSI 
altogether, and that the plan should be confirmed with the 
cram down amounts.

In IN RE MADRID-BASKIN, 619 B.R. 710 (Bankr. D. 
Colo. 2020), the court agreed with the chapter 13 trustee. The 
court first acknowledged that chapter 13 debtors are normally 
allowed to bifurcate claims to the secured portion, reflecting 
the present value of the collateral, and the remaining amount 
of the claim, which is unsecured. This process represents a cram 

down of the secured claim over the secured creditor’s objection. 
However, Congress enacted an exception to the general rule, 
which relates to PMSIs for auto loans, in the hanging paragraph 
after 11 U.S.C. § 1325. Under the hanging paragraph, if a 
debtor purchased a car with a PMSI within 910 days before 
filing bankruptcy, the debtor loses the right to bifurcate the 
claim into secured and unsecured claims. Here, the debtor 
argued that the claim was not a PMSI because the security 
interest secured the insurance in addition to the automobile. 
The court looked to Colorado law to define the term “PMSI.” 
Colorado law allows for dual status a PMSI does not lose its 
status if part of the loan is not a PMSI. The court looked to 
precedent within the Tenth Circuit and persuasive opinions 
from other courts before it decided to adopt the dual status 
rule for any PMSI transaction. The court concluded that the 
debt here was a PMSI, minus the gap insurance, and its dual 
status protected it from losing its PMSI nature. As a result, the 
auto loan was subject to the hanging paragraph and the debtor 
could not cram down the remaining balance in the repayment 
plan. [By Melissa Clark melissa.l.clark@ttu.edu]

First Priority Awarded to the 
First Creditor That Perfected Its 
Security Interest Unless Another 
Creditor Had A Perfected Purchase 
Money Security Interest [WD KY] 
Two debtors operated a farm and received funding through 
various lending institutions. The first lender filed a financing 
statement in 2013 and a second financing statement in 2016. 
The first lender claimed “all farm and business machinery, 
equipment and tools” as collateral. The second lender filed 
a financing statement in 2017 which claimed all “farm 
equipment” as collateral. A third lender in 2018 filed a 
financing statement claiming “all farm business machinery, 
equipment and tools” as collateral. Additionally, the debtors 
received funding from four other lenders, each claiming as 
collateral various pieces of farm equipment. Two of these four 
lenders never perfected the loan by filing a financing statement. 
The situation was complicated because the debtors claimed to 
have transferred the collateral from themselves personally to a 
general partnership in which they were the only two partners. 
Moreover, some of the equipment was subject to perfected 
purchase money security interests.

In NUTRIEN AG SOLS., INC. v. DUVALL (IN RE 
DUVALL), Nos. 19-11272(1)(12), 20-1012, 2021 WL 399910, 
2021 Bankr. LEXIS 21 (Bankr. W.D. Ky. Jan. 7, 2021) the 
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court held that the first lender who attached and perfected his 
security interest had priority over the other lenders. The second 
lender had the next priority over other lenders, and this priority 
carried down throughout the remaining lenders in order of 
perfection, with one exception: the lenders that had perfected 
purchase money security interests in equipment had priority 
over lenders without purchase money security interests under 
UCC § 324 as adopted in Kentucky

The court considered it to be irrelevant that the debtors had 
contended they transferred the property from themselves to 
the general partnership for multiple reasons. First, the debtors 
had not proved that the transfers occurred. Second, even if the 
transfers had occurred, the secured parties had not released 
their security interests on the property and therefore the 
property continued to be subject to those security interests. [By 
Grant Coffey grant.coffey@ttu.edu]

BANKRUPTCY
Late Perfection of Security Interest 
Might Have been “Substantially 
Contemporaneous” and Therefore 
Not Subject to Avoidance as Having 
Been Preferential [WD OK] 
A chapter 7 trustee sued a creditor to recover a preferential 
transfer. The creditor had loaned the debtor money prepetition, 
and the debtor had secured these loans with a first priority 
security interest in the debtor’s assets. The most recent loan 
had been evidenced by an agreement that required the debtor 
to grant the creditor a security interest within thirty days of 
the loan being made. The creditor, however, did not perfect 
its security interest within thirty days of the loan having been 
made but did perfect its security interest on or within 90 days 
before the petition. The trustee moved for summary judgment 
and contended that the perfection of the security interest was 
not contemporaneous. For that reason, the perfection could be 
avoided and the property would be treated as not being subject 
to a security interest.

In GOULD V. FALCON STRATEGIC PARTNERS IV, 
LTD. P’SHIP (IN RE INTEGRITY DIRECTIONAL 
SERVS., LLC), 619 B.R. 739 (Bankr.  W.D.  Okla.  2020)  the 
court denied the trustee’s motion for summary Judgment. The 
creditor conceded that the elements of a preference were met 
with this transfer. However, the creditor raised an affirmative 
defense to the preference action, contending that the transfer 
had been intended as a contemporaneous exchange for new 
value and in fact had been a substantially contemporaneous 

exchange for new value. The note and affidavit from the 
creditor clearly showed the intent of both parties had been that 
the transaction was to have been contemporaneous. Therefore, 
the only dispositive issue was whether the transaction had in 
fact been substantially contemporaneous. There were two lines 
of cases to take into account in determining if the transaction 
 had been substantially contemporaneous. The minority view 
relying on 11 U.S.C. § 547(e)(2) takes hard line approach and 
holds that a security interest must be perfected within thirty 
days of the value having been given to the debtor in order 
to have been substantially contemporaneous. However, the 
majority vie allows for a more flexible approach, relying on 11 
U.S.C. § 547(c)(l). The court noted that it was not deciding 
which test should be applied, but instead explained it was 
using its discretion to deny the summary judgment motion 
and proceed to a full hearing. [By Colton Sniegowski  Colton.
Sniegowski@ttu.edu Ed. Melissa Clark]

Lighthouse Ahead; Safe Harbor 
Fraudulent Transfer Provision 
Applies to Two Part Transfers 
of Securities to Effectuate 
Partial Payment [BKR SD NY] 
A holding company entered into a purchase and sale agreement 
with a limited liability company. The subsidiary of the holding 
company sold projects to third party purchasers. Funding for 
the agreement came in part from notes to be issued by a special 
purpose vehicle. The seller issued a note in 2020 that the holding 
company guaranteed. A trust company, Wilmington Trust, 
acted as exchange agent and collateral agent. Subsequently, the 
holding company transferred shares of stock to facilitate the 
acquisition. Later the holding company’s financial condition 
declined. The guarantor holding company entered into a second 
agreement to ameliorate its losses, requiring a guarantee for an 
agreement to release its interest in the stock for a different class 
of stock. The guarantor delivered the notes on the aggregate 
principal to the trust for cancellation the same day.

Subsequently, the holding company went into bankruptcy. The 
holding company sought to avoid the first “Step One Transfer” 
as a constructive fraudulent transfer and recover the value from 
the guaranty. The trustee and guarantor moved to dismiss the 
claims, arguing the safe harbor of 11 U.S.C. § 546(e) shielded 
the transfer from being a fraudulent transfer. The defendants 
argued that the various components of the transaction had to 
be seen as separate and independent steps and thus the safe 
harbor of section 546(e) did not protect the Step One Transfer 
from avoidance because the second step had involved a transfer 
to a financial institution, Wilmington Trust.
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In IN RE SUNEDISON, INC., 620 B.R. 505 (Bankr S.D.N.Y. 
2020) the bankruptcy court evaluated the motion to dismiss, 
focusing on the § 546(e) safe harbor provision. The court stated 
that the safe harbor protection applies when a transaction 
protected from avoidance under the safe harbor occurs (1) 
in connection with a securities contract and (2) the transfer 
is to a financial institution. When considering the relevant 
transfer, the court explained it would refuse to disaggregate 
two steps and instead would view both steps as part of the 
same overarching transfer. The circuit court concluded that 
the Step One Transfer occurred in connection with the 
purchase contract, and that contract included the purchase of a 
security. Next, the court evaluated the   definition of “financial 
institution” under 11 U.S.C. § 546(e). The court concluded 
that Wilmington Trust, which was serving as a collateral agent, 
qualified as a “financial institution” because the Office of the 
Comptroller of the Currency website included the trust on its 
Financial Institution Lists. The bankruptcy court rejected the 
attempt to isolate the Step One Transfer from the Step Two 
Transfer, which allowed the plaintiffs to overcome the safe 
harbor provision. The court granted the motion to dismiss, 
stating that the § 546(e) safe harbor provision shields the initial 
transfer and component steps from constructive fraudulent 
transfer provisions under bankruptcy and state law. [By Jimm 
D. Vaughn  jimm.d.vaughn@ttu.edu]

Chapter 13 Debtor Cannot 
Modify Mortgage on Principal 
Residence [3D CIR] 
A debtor entered into a mortgage agreement with a bank to 
obtain financing for the purchase of a principal residence. The 
debtor then filed for bankruptcy under chapter 13. Subsequently, 
the debtor filed a first amended chapter 13 repayment plan, 
which modified the interest rate and final amount due on the 
mortgage. The bank objected to the modified interest rate. The 
debtor sought a declaratory judgment that the plan did not 
modify the bank’s security interest.

In JONES v. U.S. BANK, N.A., No. 19-3899, 2020 U.S. 
App. LEXIS 31189 (3d Cir. Oct. 1, 2020) the circuit court 
held that the change in interest rates violates chapter 13 of the 
bankruptcy code. The court reasoned that although the bank’s 
claim is only secured up to the value of the principal residence, 
and the rest of the claim is unsecured, the overall claim cannot 
be modified.  The bankruptcy code permits modification of 
claims that are not fully collateralized; however, the bankruptcy 
code forbids chapter 13 debtors from modifying the rights of 
creditors when those rights arise from security interests in the 

debtor’s principal residence. Here, the debtor sought to modify 
the bank’s interest rate when the bank had a security interest 
in the debtor’s principal residence. Therefore, the modification 
violated chapter 13. [By Grant Coffey grant.coffey@ttu.edu]

CONSUMER PROTECTION
Banks Needed to Disclose 
“Free” Checking Account 
Bait and Switch [3D CIR] 
A New Jersey savings bank faced financial hardship following 
the 2008 financial crisis. In 2015, that bank and another 
bank successfully merged. However, before the execution of 
the merger, both of the banks’ shareholders had to approve 
the merger. The banks issued a Joint Proxy that disclosed 
information required by Item 503 of Regulation S-K. This 
regulation requires disclosure of the “most significant factors 
that make an investment in the registrant or offering speculative 
or risky.” 17 C.F.R. § 229.105. As required, the banks included 
a section disclosing risks in their Joint Proxy. One such risk was 
the extensive regulation the second bank was subject to under 
the Dodd-Frank Act and related regulations. The Dodd-Frank 
regulations could increase the bank’s costs, reduce its revenue, 
and possibly limit business opportunities. Another section of 
the proxy statement, titled “Regulatory Approvals Required 
for the Merger,” mentioned that the merger was subject to 
approval of the Federal Reserve Board. The proxy had been 
supplemented to add that the Federal Reserve identified 
concerns about procedures, systems, and processes related to 
the second bank’s secrecy policy and anti-money laundering 
compliance program. Moreover, the second bank had become 
subject to an enforcement action by the Consumer Finance 
Protection Bureau, for offering free checking accounts but then 
switching those accounts to fee-based accounts without notice, 
while the merger was pending. The first bank’s shareholders’ 
complaint alleged that material information regarding the 
second bank’s non-compliant practices and consumer checking 
violations had not been disclosed before the merger and that 
the failure to do so caused them financial harm. The court 
determined the disclosures were sufficient and dismissed the 
complaint. Plaintiffs appealed to the Third Circuit Court of 
Appeals.

In JAROSLAWICZ v. M&T BANK CORP., 962 F.3d 701 (3rd 
Cir. 2020), the court affirmed the trial court’s determination 
that the shareholders failed to allege actionable misleading 
opinion statements but vacated the dismissal on the omission 
claim. An opinion statement is misleading if it omits material 
facts regarding knowledge concerning a statement of opinion. 
Section 14(a) of the Securities Exchange Act makes it unlawful 
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to obtain authorization for corporate actions by means of 
deceptive or inadequate disclosures in proxy solicitations. 
The Third Circuit used a three-step test to determine liability 
under the Securities Exchange Act and looks for: “(1) a proxy 
statement [that] contained a material misrepresentation or 
omission which (2) caused the plaintiff injury and (3)...the 
proxy solicitation itself, rather than the particular defect in the 
solicitation materials was an essential link in the accomplishment 
of  the  transaction.” Tracinda  Corp. v. DaimlerChryselr AG, 
502 F.3d 212, 228 (3d Cir. 2007). The court also looked at 
whether a reasonable shareholder would view the omission 
as significantly altering the information and whether the 
statement had been material at the time the proxy statement 
had been issued. The court determined the shareholders failed 
to allege an actionable misleading opinion statement because 
it was not enough that the opinion had been wrong, as the 
shareholders alleged. However, with respect to the omission 
claim, the second bank had a duty to disclose more than 
generic information about future regulatory scrutiny, and it 
should have given more detailed statements specifically linked 
to each risk. The circuit court felt it was plausible a reasonable 
shareholder would have concluded that the regulatory anti-
money laundering problems and consumer “not really free” 
checking practices posed a risk to the success of the merger. 
As a result, the circuit court vacated the dismissal relating to 
the omissions and affirmed the dismissal as to the opinion 
statements. [By Jessica Longoria jessica.longoria@ttu.edu 
Ed. Melissa Clark]

Role of NDBA General Counsel
NDBA’s general counsel serves as the attorney for the 
association. Although Tracy is pleased to be able to serve 
as a resource for NDBA members in responding to their 
questions, she is providing general information, not legal 
advice. Banks must obtain legal advice from counsel who has 
been retained by the bank to represent the bank’s interests 
in a specific matter.

To contact Tracy Kennedy, NDBA General Counsel, call 
701.772.8111 or email at tracy@ndba.com. 

Tracy Kennedy
NDBA General Counsel

mailto:tracy%40ndba.com?subject=

